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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 

::::UDALGURI 

 

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

 

Crl. Revision No. 06/2017 

 

 

Md. Farid Ali & Others ………………………………Petitioners. 

-Vs- 

1. Md. Nurul Islam 

2. The Sub Divisional Magistrate, 

 Bhergaon. …………………………………………..Opposite Parties 

 

For the Petitioners         : Mr. Ayesuddin, learned Advocate. 

For the Opposite Parties : Mr. Mirja Gias, learned Advocate. 

Date of hearing      : 08-03-18 

Date of judgment   : 20-03-18 

 

J U D G M E N T 

 

1. This revision is preferred by the petitioners against the Order dtd. 

18-06-17 and 18-07-17 passed by learned Sub Divisional Magistrate, 

Bhergaon, Udalguri, in MC Case No. 09/17 under Section 148 Cr.P.C. 

 

2. The facts of the case, in brief are that the opposite party Nurul Islam 

filed a petition before the District Magistrate, Udalguri, stating that, 

he is in exclusive possession of the disputed land being the owner of 

the land by right of inheritance. On 07-05-16, the second 
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party/petitioners in the instant case entered into the disputed land 

and forcibly tried to cut earth from the said land. When the opposite 

party/ first party Nurul Islam resisted them, they threatened to 

disposes him from the disputed land. Again on 13-05-16, when the 

opposite party/first party visited the disputed land, the second 

party/petitioners resisted him from entering the disputed land and 

abused him with filthy language. The petition filed by the first 

party/opposite party was forwarded to the O.C., Kalaigaon, P.S. for 

enquiry and report. Accordingly the O.C. Kalaigaon, P.S. submitted a 

Non FIR Case No. 92/16 under Section 145/146/107 Cr.P.C. and 

submitted report to learned District Magistrate. Later on, vide order 

dated 23-03-17, learned Sub Divisional Magistrate, Bhergaon 

registered a case under Section 145/146/107 Cr.P.C. and issued 

notice to both parties. After appearance of both parties learned Sub 

Divisional Magistrate, Bhergaon vide order dated 17-06-17 attach the 

land under Section 146(1) Cr.P.C. and directed O.C. Kalaigaon, P.S. 

to execute the said order of attachment. Thereafter, again on 18-07-

17, learned Sub Divisional Magistrate passed another order basing on 

the police report that there is a road in the west side of the disputed 

land which is going to be attached and partially modified his earlier 

order and change the schedule of the disputed land excluding the 12 

feet road.  

 

3. The said order passed by the learned Sub Divisional Magistrate has 

been challenged by the petitioners/second party on the grounds that 

the learned Sub Divisional Magistrate passed the order of attachment 

only after hearing the first party/opposite party and it is the violation 

of rule of natural justice. The petitioners/second party have right, 

title, interest and possession over the disputed land which was 

attached and there exist three dwelling houses over the said land 

and as per provisions of Section 145/146(1) of Cr.P.C. no attachment 

order can be passed in respect of land, where there exists dwelling 
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house. Learned Sub Divisional Magistrate without drawing a 

proceeding under Section 145 CrPC drawn up a proceeding under 

Section 146 Cr.P.C. and, as such the order is bad in law and same is 

liable to be set aside. 

 

4. I have heard learned counsel for both the parties. Learned counsel 

for the petitioners/second parties has submitted that learned Sub 

Divisional Magistrate has passed the aforesaid order of attachment 

without proper enquiry and investigation and without following the 

proper procedure of law and therefore the order is liable to set aside. 

On the other hand learned counsel appearing for the opposite party 

no 1/first party,  though denying all the other allegations set forth in 

the grounds taken by the petitioners, has fairly submitted that no 

proceeding under Section 145 Cr.P.C. has been initiated by the 

learned Sub Divisional Magistrate before passing the order of 

attachment under Section 146 (1) Cr.P.C. 

 

5. I have gone through Sections 145 and 146 Cr.P.C. According to sub 

section 1 of Section 145 Cr.P.C. whenever an Executive Magistrate is 

satisfied from a report of a police officer or upon other information 

that a dispute likely to cause a breach of the peace exists concerning 

any land or water or the boundaries thereof, within his local 

jurisdiction, he shall make an order in writing, stating the grounds of 

his being so satisfied, and requiring the parties concerned in such 

dispute to attend his Court in person or by pleader, on a specified 

date and time, and to put in written statements of their respective 

claims as respects the fact of actual possession of the subject of 

dispute. 

Sub Section 1 of Section 146 Cr.P.C. lays down that if the 

Magistrate at any time after making the order under sub- section (1) 

of Section 145 considers the case to be one of emergency, or if he 

decides that none of the parties was then in such possession as is 
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referred to in Section 145, or if he is unable to satisfy himself as to 

which of them was then in such possession of the subject of dispute, 

he may attach the subject of dispute until a competent Court has 

determined the rights of the parties thereto with regard to the 

person entitled to the possession thereof. 

 

6. The provisions of Section 145 Cr.P.C. shows that the Magistrate is 

empowered from report of police officer or upon other information 

that there is a dispute likely to cause breach of peace exist 

concerning in land or water to initiate a proceeding under section  

145 Cr.P.C. 

 

7. Upon perusal of case record of Misc. B. Case No. 09/16, it appears 

that vide order dated 23-03-17, learned Sub Divisional Magistrate, 

Bhergaon passed an order registering a case under Section 

145/146/107 Cr.P.C. and issued notice to both the parties to appear 

before the said court. On appearance on 10-04-17, he directed the 

parties to submit written statement. On 22-05-17 the first party of 

the said case filed a petition stating breach of peace in connection 

with the dispute land. Learned Sub Divisional Magistrate vide order 

dated 22-05-17 forwarded the said petition to O.C., Kalaigaon, P.S. 

for proper enquiry and for submitting report. Thereafter, vide order 

dated 17-06-17 learned Sub Divisional Magistrate, on receipt of the 

police report passed the order of attachment of disputed land. Thus 

it appears that learned Sub Divisional Magistrate without passing any 

specific and speaking order as to initiation of proceeding under 

Section 145 Cr.P.C. passed the order of attachment under Section 

146(1) Cr.P.C. It is clear from a bare perusal of provision of Section 

146(1) Cr.P.C. that if the Magistrate at any time after making the 

order under sub Section 1 of Section 145 Cr.P.C. may attach a 

subject of dispute, if he considers the case to be one of emergency, 

or if he decides that none an opinion of the parties was then in such  
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possession as is referred to in Section 145 Cr.P.C. or if he is unable 

to satisfy himself as to which of them was then in such possession of 

the subject of dispute. 

 

8. Thus, it appears that the conditions requisite for passing order of 

attachment of subject of dispute under Section 146(1) Cr.P.C. have 

not been followed by the learned Sub Divisional Magistrate. Hence, it 

is found that there is material irregularity and illegality committed by 

learned Sub Divisional Magistrate while passing the order of 

attachment dated 17-06-17 and 18-07-17. Therefore, both the orders 

dated 17-06-17 and 18-07-17 are liable to be interfered with. 

 

9. In view of above the revision petition is allowed on contest. The 

orders of attachment dated 17-06-17 and 18-07-17, are hereby set 

aside. 

 

10. Send down the Original Case record being Misc Case No. 09/17 to 

Sub Divisional Magistrate, Bhergaon, along with a copy of this 

Judgment. 

 

11. Given under my hand and seal of this court on this 20th, March, 

2018, in the open Court. 

 

 

Dictated and Corrected 

 

 

(N.Talukdar)     (N.Talukdar) 
 

Addl. Sessions Judge   Addl. Sessions Judge 
  


